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A fundamental error

 

Anniversaries can be reasons to celebrate the present or reminisce about our past. When we do
the latter, it is a call to memory, often signifying an unfulfilled promise and a preference for
nostalgia. August 24 will mark the first anniversary of the unanimous affirmation of the right to
privacy by a nine-judge Bench of the Supreme Court. The court imposed upon the government a
clear obligation to make a law safeguarding a person’s informational privacy, commonly referred to
as data protection. The right to privacy judgment, which had six separate opinions that converge
into a unanimous decision, noted in the words of Justice D.Y. Chandrachud and Justice S.K. Kaul
that the Union government had tasked a committee headed by Justice B.N. Srikrishna to formulate
such a law in July last year. This committee has produced a set of recommendations that run into
213 pages, and a draft law titled the “The Personal Data Protection Bill, 2018” running into 112
sections. Despite being formed within the ambit of, and even being bound by, the Right to Privacy
judgment, the recommendations do not only undermine the legal principles within it but also re-
interpret them.

While this claim may seem provocative, it is based on a reading of the privacy judgment. First, it
expressly stated the primacy of the individual as the beneficiary of fundamental rights. Second, it
rejected the argument that the right to privacy dissolves in the face of amorphous collective
notions of economic development. The priorities of the Srikrishna committee stray from these two
basic points. Its report, titled “A Free and Fair Digital Economy: Protecting Privacy, Empowering
Indians”, keeps to the apparent pecking order that its title signals: the common good and the
economy come first and individuals second. In justifying this framework, the report runs into
tremendous difficulties as it attempts to put together a regulatory agenda that reconciles the
expansion of the digital economy and state control with the principles of the right to privacy
judgment.

These difficulties reveal themselves in a misunderstanding of the fundamentals of constitutional
law. These are made all the more difficult to follow by the heavy use of jargon and a reliance on
foreign and academic authorities, which are often cited without proper context. The trouble begins
with the report’s conception of the state. The state’s purpose under the Constitution, says the
report, is “based on two planks”. First and foremost, “the state is a facilitator of human progress”
and is “commanded” by the Directive Principles of State Policy “to serve the common good”. Here,
Fundamental Rights, which help protect against a state “prone to excess”, come “second”. This
ignores the very structure of the Constitution in which the chapter guaranteeing enforceable
Fundamental Rights stands on its own, preceding the one setting out unenforceable Directive
Principles of State Policy.

In doing the so, the report attempts to open the right to privacy to allow the state the most
convenient means by which to realise its regulatory agenda. Enabling the government’s
convenience is not an objective laid out by the right to privacy judgment. Constitutional guarantees
of rights do not automatically bend even to the pursuit of constitutionally legitimate aims. Instead, a
rigorous three-part test set out in the right to privacy judgment makes clear that it is for the
government to measure and justify its actions at every point that it seeks to make inroads into our
privacy.

To justify its priorities, the report proceeds on the premise that upends the historical consensus of
what Constitutions and rights exist to do: protect every citizen of the republic against incursions
into the vast repository of freedoms that exist naturally. The report says that “to see the individual
as an atomised unit, standing apart from the collective, neither flows from our constitutional
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framework nor accurately grasps the true nature of rights litigations. Rights (of which the right to
privacy is an example) are not deontological categories that protect interests of atomised
individuals.” Then, it proceeds to conclude, “Thus the construction of a right itself is not because it
translates into an individual good, be it autonomy, speech, etc. but because such good creates a
collective culture where certain reasons for state action are unacceptable.” Much of this language
is inscrutable to even the legally trained mind.

To the extent that its import can be made out, the argument seems to be a strained, convoluted
and ultimately unconvincing attempt to re-litigate the case of the government in the right to privacy
issue. To the report’s view that the individual ought not to be the spotlighted while making a law,
the right to privacy judgment is in stark contrast. In Justice S.A. Bobde’s words, “Constitutions like
our own are means by which individuals – the Preambular ‘people of India’ – create ‘the state’, a
new entity to serve their interests and be accountable to them.” Moreover, in Justice
Chandrachud’s words: “The individual is the focal point of the Constitution because it is in the
realisation of individual rights that the collective well being of the community is determined.”

It is the report’s approach to rights that is perhaps of most concern for the health of our
democracy. Its statement that rights are not “deontological categories” is both unnecessarily
complicated in its wording and patently untrue in its content. By using language like this, the
report, already a technical document published only in English, alienates ordinary Indians from
engaging with a subject of real significance to each of us. Our fundamental rights, whether to
speech, equality or practice our religion or profession, are all essential facets that make life worth
living and are held up by the right to privacy with regard to information about us. In stating that
rights are not things which are essential in themselves is an unacceptable position to take under
our Constitution. In fact, in the right to privacy judgment, Justice J. Chelameswar approves of the
principle that liberty — which is the family to which the right to privacy belongs — is valuable in a
democracy not only as a means but as an end in itself.

It is not often that nine judges of the Supreme Court assemble and pronounce a unanimous
judgment without dissent. The promise of such a holding becomes more critical when it concerns
the liberty of individuals and an attempt to correct an imbalance of power which exists against
them. This is why the right to privacy judgment was celebrated last year. It signified hope that
things could get better, that values of freedom, autonomy and dignity would be realised. However,
the Srikrishna Report shows that the danger to a high constitutional principle may more often be
that it is disregarded, rather than that it is disobeyed. By re-framing and re-interpreting the right to
privacy, the report entrenches the positions of the two entities which already wield the most power
over ordinary Indians: corporations and the government. As time passes, we will have many
opportunities to look back to the day when the Supreme Court declared the fundamental right to
privacy. When we do, we should feel relief rather than regret.

Apar Gupta and Ujwala Uppaluri are practising advocates in New Delhi
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Drafting a data protection Bill

The draft Personal Data Protection Bill, 2018, recognises privacy as a fundamental right. It has
provisions to protect personal data as an essential facet of information privacy. The objective of
the Bill is to balance the growth of the digital economy and use of data as a means of
communication between persons with a statutory regime that will protect the autonomy of
individuals from encroachments by the state and private entities.

The Bill applies to the processing of personal data where such data have been collected,
disclosed, shared or otherwise processed within India. It includes the processing of personal data
by the state, any Indian company, any Indian citizen, or any person or body of persons
incorporated or created under Indian law. The Bill also brings within its ambit the processing of
personal data by data fiduciaries or data processors located abroad in connection with business,
systematic activity of offering goods or services to data principals, or profiling of data principals
within the territory of India.

The proposed law defines personal data as information relating to a natural person. Breach of
personal data involves unauthorised or accidental disclosure, acquisition, sharing, use, alteration,
destruction, loss of access to personal data that compromises the confidentiality, integrity or
availability of personal data to a data principal. The Bill recognises the possibly transgender status
of data principals. The Srikrishna Committee has complied with the Supreme Court’s suggestion
that collection, processing and storage of personal data should be limited to the stated purpose,
which has to be clear, specific and lawful. An opportunity has to be given to the data principal to
withdraw consent.

The Bill mandates that data fiduciaries should retain personal data “only as long as may be
reasonably necessary to satisfy the purpose for which it is processed”. There should be a periodic
review done to check if continued storage of data is necessary.

The Bill allows processing of personal data for “prompt action” only if it is necessary for any
function of Parliament; or any State Legislature to render service or benefit to citizens; or in
response to any medical emergency to the data principal; or in cases of epidemic, outbreak of
disease, disaster or breakdown of public order.

The Bill includes the ‘right to be forgotten’, which is the right of a data principal to restrict or
prevent continuing disclosure of personal data by a data fiduciary.
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Data localisation is not enough

Calls for data localisation are not new. It has been a mainstay of Indian policymakers’ demands
from foreign technology companies. The Justice Srikrishna Committee in its report accompanying
the draft Personal Data Protection Bill released on July 27 notes that eight of the top 10 most
accessed websites in India are owned by U.S. entities. This reality has often hindered Indian law
enforcement agencies when investigating routine crimes or crimes with a cyber element. Police
officials are forced to rely on a long and arduous bilateral process with the U.S. government to
obtain electronic evidence from U.S. communication providers. The committee seeks to correct
this.

The Bill calls for a copy of user data to be mandatorily localised in India, believing that it will
“boost” law enforcement efforts to access data necessary for investigation and prosecution of
crimes. If passed in his form, however, the law will be counterproductive, hurting law enforcement
efforts and undermining user rights in the process.

The last few months have witnessed an amplification in data localisation demands, with the
Reserve Bank of India, to take one example, calling for local storage of financial data.

A fundamental error that the Srikrishna Committee seems to have made is in its belief that the
location of data should determine who has access to it. The reason that Indian law enforcement
relies on an outdated Mutual Legal Assistance Treaty (MLAT) process to obtain data stored by
U.S. companies is because the U.S. law effectively bars these companies from disclosing user
data to foreign law enforcement authorities. Technology companies are allowed to share data
such as content of an email or message only upon receiving a federal warrant from U.S.
authorities. This scenario will not change even after technology companies relocate Indian data to
India.

The committee too acknowledges that data localisation is not a perfect solution. Its decision is
borne of hope that when questions of data access are determined, their storage here will give rise
to a strong Indian claim. This is not an unreasonable expectation, albeit a weak one.

Even if Indian authorities force compliance from U.S. companies, it will only solve a part of the
problem. The draft bill mandates local storage of data relating to Indian citizens only. Localisation
can provide data only for crimes that have been committed in India, where both the perpetrator
and victim are situated in India. Prevalent concerns around transnational terrorism, cyber crimes
and money laundering that the committee rightly highlights will often involve individuals and
accounts that are not Indian, and therefore will not be stored in India. For investigations into such
crimes, Indian law enforcement will have to continue relying on cooperative models like the MLAT
process.

Questions around whether access to data is determined by the location of the user, location of
data or the place of incorporation of the service provider have become central considerations for
governments seeking to solve the cross-border data sharing conundrum. The Clarifying Lawful
Overseas Use of Data (CLOUD) Act, passed by the U.S. Congress earlier this year, seeks to de-
monopolise control over data from U.S. authorities. The law will for the first time allow tech
companies to share data directly with certain foreign governments. This, however, requires an
executive agreement between the U.S. and the foreign country certifying that the state has robust
privacy protections, and respect for due process and the rule of law.

On procedural questions of law enforcement access, the draft Bill falls very short. Even if it were to
be passed, legacy provisions such as Section 91 of the Code of Criminal Procedure (empowering
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police to access any “document or thing”) will continue to apply — bereft of review or oversight by
a judicial or independent authority. The Committee, while imposing data localisation, should have
also necessarily tackled how this data will be obtained by police authorities — whether within its
mandate or not.

The CLOUD Act creates a potential mechanism through with countries such as India can request
data not just for crimes committed within their borders but also for transnational crimes involving
their state interests. Access to data would be determined by where the user is located and the
reasonableness of claim that a country has in seeking her data. The draft Bill was an opportunity
to update India’s data protection regime to qualify for the CLOUD Act. The Bill, while recognising
principles of legality, “necessity and proportionality” for data processing in the interest of national
security and investigation of crimes, fails to etch out the procedural rules necessary for actualising
these principles. Even rudimentary requirements such as a time limit for which data can be stored
by law enforcement are missing from the Bill.

In other words, the Committee has sought to localise data for law enforcement but categorically
refused to afford this data any procedural protection. The Committee has instead placed the onus
on Parliament to enact another comprehensive legislation for surveillance reform.

With the highest number of users of American technology offerings and a high number of user
data requests, second only to the U.S., India is a clear contender for a partnership under the
CLOUD Act. If New Delhi recognises this opportunity and reforms laws around government access
to data, both the Indian user and law enforcement will be better served in the long run.

Madhulika Srikumar and Bedavyasa Mohanty are lawyers and Associate Fellows with Observer
Research Foundation, New Delhi
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Identification of Beneficiaries Without Aadhaar
Ministry of Social Justice & Empowerment

Identification of Beneficiaries Without Aadhaar

Posted On: 02 AUG 2018 3:04PM by PIB Delhi

As per section 7 of the Aadhaar (Targeted Delivery of Financial and Other Subsidies, Benefits and
Services) Act, 2016, any individual who is desirous of availing any subsidy, benefit or service for
which the expenditure is incurred from the Consolidated Fund of India, shall require to furnish
proof of possession of Aadhaar number or undergo Aadhaar based authentication. In case the
individual does not have Aadhaar, he/she shall make an application for enrolment and the
individual shall be offered alternate and viable means of identification for delivery of the subsidy,
benefit or service.

 

The notifications issued under section 7 of the Aadhaar Act, 2016 by the Ministry also provide
mechanism to handle such cases where Aadhaar number is not assigned to an individual and
instruct implementing agencies to deliver benefits on the basis of alternate identity documents.

 

Cabinet Secretariat (DBT Mission) Govt. of India had issued a circular dated 19.12.2017 regarding
“Use of Aadhaar in Benefit Schemes of Government – Exception Handling, which inter-alia,
stipulated mechanism in cases where Aadhaar authentication fails.

 

Till the time Aadhaar is assigned to the individual, subsidies, benefits or services under the
schemes notified under Section 7 of Aadhaar Act, 2016 shall be given to such individuals subject
to the production of the following documents:

 

Bank Passbook of applicant in his or her name or jointly held with his or her parent or
guardian, and which contains the photograph of the applicant;

1.

if he has enrolled, his Aadhaar Enrolment ID slip; or2.
a copy of his request made for Aadhaar enrolment3.

 

Identity proofs as under––

 

Voter identity card issued by the Election Commission of India; or1.
Permanent Account Number (PAN) Card issued by the Income Tax Department; or2.
Passport; or3.
Driving licence issued by the Licensing Authority under the Motor Vehicles Act, 1988 (59 of
1988); or

4.
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Certificate of identity having photo of such member issued by a Gazetted Officer or a
Tehsildar on an official letter head; or

5.

Any other document specified by the State Government6.
This information was given by Minister of State for Social Justice and Empowerment Shri Vijay
Sampla in a written reply in Rajya Sabha today.

 

****

Sanjay Kumar/jk/SJ&E-2/02-08-2018
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USE OF AADHAAR DATA BY POLICE
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and
potential incl. Aadhar & Digital power

Ministry of Home Affairs

Use of Aadhaar Data by Police

Posted On: 07 AUG 2018 3:11PM by PIB Delhi

The Unique Identification Authority of India (UIDAI) has not received any input suggesting that
the police should be given limited access to Aadhaar data. Chapter VI of the Aadhaar (Targeted
Delivery of Financial and Other Subsidies, Benefits and Services) Act, 2016 read with the
Aadhaar (Data Security) Regulations, 2016 inter-alia has provisions regarding protection of
information to ensure that the information in the possession of control of the Authority, including
information stored in the Central Identities Data Repository, is secured and protected against
access, use or disclosure not permitted under this Act or regulations made thereunder.

 

This was stated by the Minister of State for Home Affairs, Shri Hansraj Gangaram Ahir in a
written reply to question in the Lok Sabha today.

 

****

BB/ PK/AK/3333
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REFORMING THE CIVIL SERVICES
Relevant for: Governance in India | Topic: Role of Civil Services in a democracy esp. after Globalisation

A recent move by the Centre seeking applications from ‘outstanding individuals’ to fill in 10 posts
of Joint Secretary has caused consternation. A retired bureaucrat has filed a writ petition in the
Supreme Court against the decision. The response from applicants, however, has been
overwhelming.

Many serving Indian Administrative Service (IAS) officers see this move as threatening their
hegemony. Some retired officers and political opponents consider this as the beginning of the
end of a “neutral and impartial” civil service with the likely induction of loyalists to the current
dispensation. It has also been argued that this marks the “privatisation of the IAS”. Doubts have
been expressed if private business houses would “plant” their people in order to influence
government policies. But the fact remains that most others think this is a bold decision that
should be given a fair trial.

Since criticism is based on perception, a reality check is necessary. In our Cabinet system of
government with collective responsibility, the secretariat plays a crucial role. The concept of a
‘generalist’ higher civil service can be contextualised against technical/specialised bodies on one
side and the lay political executive on top. Political scientists like Prof. M.A. Muttalib have
studied this aspect in their works on public administration.

Higher bureaucracy in the secretariat often has to examine proposals received from specialised
departments/corporations (say, the Central Public Works Department, Central Water
Commission, various Central public sector undertakings, manned largely by technical experts),
and in consultation with other ministries/departments like Finance, Personnel and Law prepare a
cohesive note to facilitate the Minister concerned or the Cabinet to take a final decision. This is a
complex consultative process for which detailed procedures have been formulated. How to steer
a proposal through this labyrinth requires both expertise and experience. A final government
decision is obtained, after the file moves through this long internal and hierarchical process,
when the proposal is approved. The key officials in the secretariat, from the Joint Secretary to
the Secretary, are the point persons guiding this consultative process and advising the political
executive to take a final call. How an abstract idea is to be given a concrete, implementable
shape is one key concern of such officers.

A Joint Secretary to the government has this crucial “line” function to perform in policy
formulation and its implementation. Though the original proposal is often prepared by technical
experts and sent to the “government”, the final decision rests with the Joint Secretary/Additional
Secretary, the Secretary and finally the Minister/Cabinet. The question often raised, in this
context, is whether the higher bureaucracy is equipped to comprehend complex economic and
technical issues in order to properly aid and advise the Minister. Can a career civil servant,
recruited through a tough competitive examination, cope with the increasingly complex matrix of
decision-making at the senior levels of government? Can an IAS officer, however brilliant and
diligent she might be, based on her experience at the sub-district and district levels, handle
diverse portfolios from civil aviation to power to defence? These are valid questions that have
been raised from time to time.

Evidently, terms like “professionalism”, “specialisation”, and “technical expertise” are often used
vaguely and inter-changeably. Doesn’t an IAS officer, after years of experience at the field level,
become an expert in public systems? Can the expertise of a doctor or an engineer be of the
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same nature as that of a policeman or an auditor? Can a renowned oncologist, for example, be
suitable to advise on how the health policy of the nation is to be formulated? How valid is the
observation to ‘keep experts on tap, not on top’? Admittedly, concerted efforts should be made
to help IAS officers, after their first decade of “immersion” in districts, acquire specialisation in
broad sectors like social, infrastructure and financial, based on their qualification, aptitude and
preference. This idea had never been pursued seriously.

Specialists like engineers, doctors, agricultural scientists, lawyers have always had a substantial
say in the decision-making process as also in its implementation. Lateral entry at the level of
Secretary has met with some success. Besides, Secretaries to the Departments of Atomic
Energy, Science & Technology, Scientific and Industrial Research, Health Research, and
Agricultural Research have always been scientists of eminence. Similarly, in departments like
the Railways, Posts, etc., all senior positions are manned by Indian Railway or Postal Service
officers. Therefore, there is nothing very original in the new initiative to allow entry at the level of
Joint Secretary.

However, those inside the system feel threatened that their territory is under assault. One
perceived fear is that the number of such lateral entrants may be increased with time and that
the political leadership, by creating a ‘divide and rule’ mechanism, would further demoralise the
‘steel frame of governance’. The second related fear is that in the garb of recruiting outstanding
individuals, politically indoctrinated persons will be inducted into the system. These fears could
have been allayed by letting the Union Public Service Commission (UPSC) handle the
recruitment process, after defining the job requirements more explicitly.

The government must ensure that only candidates, the likes of whom are not available in the
existing system, are appointed. If they turn out to be truly outstanding, there should be
provisions to induct them permanently in the government, with approval of the UPSC, and
consider them for higher postings. Ideas have also been advanced for IAS and other officers to
gain work experience, for a limited period, in the private sector.

The government should have the best people at the helm of affairs and if there is a need to
supplement the existing stock of talent by attracting fresh blood into the system, the IAS, in fact,
should welcome such an inclusionary move. The automatic mode of every member of the higher
services reaching the top echelons requires a hard look. In view of this recent move, it is hoped
that IAS and other officers will introspect why many of them turn out to be indulgent, self-serving
and subservient to the political executive and how the system can be shaken to discourage such
officers from ceaselessly moving upward, even after retirement. This move to reform the
services should have come from within than from without. The lateral entry scheme, if
implemented properly, may foster more competitive spirit, break the complacency of the higher
civil servants and eventually prove to be a pioneering initiative in public interest.

Amitabha Bhattacharya is a retired IAS officer who has also worked in the private sector and the
United Nations. The views expressed are personal.
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HOW STATISTICAL INFORMATION CAN BE USED
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and
potential incl. Aadhar & Digital power

The Collection of Statistics (Amendment) Act of 2017 authorises the Centre to decide the
manner in which statistical information collected can be used. The original Act of 2008 had
restricted the data collected to be used only for statistical purposes.

The Act passed in August 2017 empowers the Central government to make rules on the powers
and duties of a nodal officer who may be designated to coordinate and supervise statistical
activities in the Central government or a State government or Union Territory administration. It
“empowers the Central Government to make rules relating to the manner of using any
information by the statistics officer or any person or agency under Section 6 of the Act for
statistical purpose”.

The Act also extends the jurisdiction of the Collection of Statistics Act, 2008, to Jammu and
Kashmir on statistics relevant to any matters under any of the entries specified in List I (Union
List) and List III (Concurrent List) in the Seventh Schedule to the Constitution, as applicable to
Jammu and Kashmir under the Constitution (Application to Jammu & Kashmir) Order, 1954.

The amendment will strengthen the data collection mechanism in Jammu and Kashmir.

The Collection of Statistics Act, 2008, was enacted to facilitate the collection of statistics on
economic, demographic, social, scientific and environmental aspects, among others. The Act
had originally extended to the whole of India, except Jammu and Kashmir.

The Jammu and Kashmir State Legislature enacted the Jammu and Kashmir Collection of
Statistics Act, 2010, which extends to the whole of Jammu and Kashmir and is almost a replica
of the Central legislation.

The Collection of Statistics Act, 2008, and the Jammu and Kashmir Collection of Statistics Act,
2010, were not applicable to statistical subjects falling in the Union List, as applicable to Jammu
and Kashmir under the Constitution (Application to Jammu and Kashmir) Order, 1954.

This had created a legislative vacuum. Moreover, the concurrent jurisdiction to be exercised by
the Centre in Jammu and Kashmir has also not been provided for in the Collection of Statistics
Act, 2008. The amendment statute fills the vacuum.
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CREDIT REGISTRY: RBI ACT MAY NEED TWEAK
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and
potential incl. Aadhar & Digital power

Bird’s-eye view:The PCR would provide lenders with a 360 degree view of borrower’s
outstanding credits.Paul Noronha  

The Reserve Bank of India Act, 1934, may need to be amended to facilitate the setting of a
public credit registry (PCR), RBI Deputy Governor Viral Acharya said on Monday.

Underscoring the vital need for the registry — the PCR is planned as an extensive database of
credit information for all credit products in the country from point of origination of credit to its
termination — Dr. Acharya said its main benefit would be to provide lenders with a 360 degree
view of the borrower’s outstanding credits and past performance. This would allow better
screening at the time of providing credit and superior monitoring during the life of the borrowing.

Highlighting some legal issues around setting up the PCR, Dr. Acharya said while the PCR is
initially being set up within the existing RBI infrastructure, the fact that the RBI as a statutory
corporation can only engage in those activities that are permitted by the RBI Act, or other
relevant legislation, creates complications.

He said in addition to its core central banking functions, RBI also performs certain promotional
functions which is only limited to ‘financial institutions’.

“Since no financing activity is contemplated for the proposed PCR, it might be difficult to label
PCR as a ‘financial institution’. This takes it out of the purview of a promotion under the Reserve
Bank of India Act, 1934,” he said.

Other options

Another option, would be to promote an organisation for a matter incidental to the functions of
RBI — as part of the RBI Act or Banking Regulation Act, 1949.

He said collection of information, including credit information, from regulated entities is an
important aspect of the RBI’s regulatory and supervisory functions and hence such an activity
could be done by setting up a subsidiary or a department.

“Otherwise, the Reserve Bank of India Act, 1934, can be suitably amended conferring the
Reserve Bank powers to conduct the business of PCR, he said.

In October 2017, RBI had set up a high-level task force (HTF) chaired by Y.M. Deosthalee to
review the availability of information on credit and assess the gaps.

“The HTF submitted its report on April 4, 2018, recommending that a PCR should be set up by
the RBI in a phased and modular manner,” Dr. Acharya said.

Highlighting the importance of the interplay of the GST Network and PCR, he said with such an
infrastructure in place “we expect the costs for onboarding those users who are currently
excluded by formal credit to nosedive.”
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THE CRACKDOWN ON CIVIL SOCIETY
Relevant for: Governance in India | Topic: Peoples' Participation/ Role of Civil Society in Governance

It is a truth universally acknowledged that the modern democratic state, armed with technologies
of surveillance and control, possesses the kind of power that has never ever been exercised by
any other state in history. In a democracy, the individual transits from subject to citizen. Yet
there is no one more vulnerable and more helpless than our rights-bearing citizen if the,
otherwise, democratic state decides to terrorise, kill and drill fear and trepidation in the mind of
the body politic. The other dominant institution of our times, the market, is completely amoral. It
is supremely indifferent to human suffering. It has neither sympathy nor room for citizens
exploited by the state, and by its own need for resources, labour, and profit.

The only sphere that stands between the individual and the omnipresent and omnipotent state is
civil society. In this figurative space, individuals come together in webs of associational life.
Associations have the capacity to challenge the brute power of the state through petitions,
protests, dharnas and ultimately judicial activism. Given unresponsive political parties, citizens
can access centres of power and privilege only through a vibrant civil society.

Shock arrests: on activists' arrest

Civil society is, of course, a plural sphere, and all manners of associations find space for
themselves here, from football clubs to reading groups to film fan societies. Each democratic
association is important, but we cannot deny that civil liberty and human rights groups are an
essential precondition for human well-being. Some Indian citizens were randomly and arbitrarily
imprisoned during the Emergency (1975-77) and the fundamental rights of others were
truncated. It is, therefore, not surprising that in the aftermath of the Emergency, the civil liberties
movement made a dramatic appearance on to the scene of Indian politics. The movement which
developed into, or acted in concert with, the human rights movement took on an extremely
significant task, that of protecting the fundamental right to life and liberty granted by the Indian
Constitution.

Every political revolution in the world has begun with the rights to life and liberty. These two
rights lie at the core of other rights that have been developed and codified as critical for human
beings. The two rights stretch from the right not to be tortured or killed, to the right not to be
arrested and imprisoned by the lackeys of the state without due cause. The right to life is a basic
right, but our lives do not mean anything if we are incarcerated for no rhyme or reason.

In the decades that followed, human rights groups have become the custodian of the
Fundamental Rights chapter of the Indian Constitution. They have investigated cases of arbitrary
imprisonment, custodial deaths, deadly encounters and coercion of any citizen who dares to
speak up against the state or dominant groups. These organisations have carefully documented
the causes and the triggers of communal and caste violence, and established an excellent
archive on the abuse of power by governments. They have asked questions which few Indians
have had the courage to ask. And above all, they have protected the rights of vulnerable
sections of our own people, the Adivasis, the Dalits and Muslims.

Civil liberty and/or human rights activists are lawyers, academics, journalists and public minded
citizens of India. What matters is their very human concern for the poor and the disadvantaged,
the dispossessed and the vulnerable. What matters is that civil society activists protect the moral
conscience of our society. Not all civil society groups do so, some are in the sole business of
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getting funds from the state or others. Not all sections of the media do so, they are often
cowered down by their corporate bosses, and the lure of fame and lucre. Unhappily, the majority
of Indians keep quiet when their own fellow citizens are tortured by the police, stripped of access
to resources and livelihoods, lynched, exploited by corporate India, and neglected by the
mainstream media. Human rights activists shoulder the fight for the rights of the oppressed.

Their role is crucial for democracy because today we are ruled by a government that openly
defies ethics and morality, that casts itself in the mould of realism, and that is supremely
indifferent to the plight of millions of its citizens. We are ruled by leaders who dismiss the need
for civil society because the cadres and the front organisations of its ideological backbone, the
Rashtriya Swayamsevak Sangh, seek to dominate the space between the individual, the market
and the state. The consequences are serious. Over 10 years ago, during UPA I, we were
speaking of the right to food, to employment, to education, to information and to land. We
theorised that India was moving towards a social democratic state vide civil society activism.
Today there are few organisations that articulate the right not to be lynched, or who struggle for
the right to life and liberty. Human rights activists are among these few organisations. They have
courageously taken on the challenge posed by corporates, a ruthless state and its venal police,
and the cadres of right-wing organisations that specialise in violence.

Who are the activists who were arrested for 'Maoist links' in nation-wide raids?

Activists have been penalised for their eternal vigilance, which, as Irish lawyer-politician John
Curran said in 1790, is the price we pay for liberty. The government and right-wing organisations
have pursued and terrorised human rights activists. On August 28, lawyers, poets, academics
and activists known for their defence of the dispossessed were targeted by the Maharashtra
police. The houses of Sudha Bharadwaj, Varavara Rao, Vernon Gonsalves, Arun Ferreira,
Gautam Navlakha, Anand Teltumbde and Stan Swamy were raided, and some of them
imprisoned.

The reasons for the harassment of these warriors in the cause of justice are unsubstantial and
unconvincing. The police simply cannot establish that their speeches at the Elgar Parishad
meeting in Pune in December 2017 incited the violence unleashed on a Dalit gathering at
Bhima-Koregaon on January 1, 2018. It was earlier reported that the peaceful gathering was
attacked by activists belonging to two Hindu right-wing organisations: Shiv Pratishthan led by
Sambhaji Bhide, and Hindu Ekta Manch led by Milind Ekbote. Mr. Ekbote, committed to
Maratha/Hindu supremacy, was arrested in March 2018. Soon he was cleared by the police and
the Maharashtra government. Now a completely different set of agents has been brought in and
charged with urban Maoism, a term that has neither a history nor a geography. It is simply silly.

This is the latest blow inflicted on civil society by a party that wishes to see only its own
organisations dominating the space of associations. The attempt might just rebound on the
party. The well-known Italian theorist Antonio Gramsci, jailed by the Mussolini government in the
1920s, set out to answer a crucial question. Why had a revolution occurred in semi-feudal
Tsarist Russia, and not in the Western capitalist world as predicted by Marx? He concluded that
revolutions only happen when the government directly and unashamedly exercises brute power,
as in Russia. They do not happen in countries which possess civil societies, for here projects of
domination and resistance can be played out. Citizens just do not need to revolt. Is there a
lesson our rulers need to learn from this piece of profound wisdom?

Neera Chandhoke is a former Professor of Political Science at Delhi University
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SHOCK ARRESTS: ON ACTIVISTS' ARREST
Relevant for: Governance in India | Topic: Peoples' Participation/ Role of Civil Society in Governance

 

If the arrest of five prominent activists by the Pune police in a coordinated operation across four
States has resulted in such indignation, it is because of the widespread suspicion that this is part
of an orchestrated crackdown on political dissent. The intervention of high courts and later the
Supreme Court has given rise to the hope that they will not be put away without sufficient basis,
and that the case for proceeding against them will be properly scrutinised. The focus will now be
on the next hearing of the Supreme Court, but the dramatic development — which has come
months after some Left-leaning activists were arrested in a case relating to the Bhima-Koregaon
violence — has raised a fundamental question. Namely, whether the arrests were the
culmination of a legitimate probe into a Maoist plot, as the police claim, or whether this is yet
another clumsy failure to distinguish between those who indulge in or actively support violent
activity, and those who attempt to understand or empathise with the social conditions that breed
extremism and insurgency. It is nobody’s case that activists or intellectuals are above the law,
but the Maharashtra police carry the enormous burden of proof, having accused the activists of
doing much more than inciting the violence that broke out in Bhima-Koregaon, near Pune, this
year. What began as a controversy over allegedly provocative speeches made at a Dalit
conference relating to the 200th anniversary of an iconic battle site has inexplicably morphed
into a larger conspiracy involving the CPI (Maoist).

Raids on activists: Maharashtra police had no answers in courtroom

Human rights activists, particularly those working in conflict-prone areas, have been harassed
and even arrested on the suspicion of being in league with extremists. While action against them
routinely makes the headlines, the bald truth is that successful prosecutions are rare. Charges
such as sedition, waging war against the government and promoting disaffection against the
state rarely end in conviction. One reason for the failure is that prosecuting agencies typically
believe in guilt by association; they confuse empathy with incitement and compassion with
collaboration. Also, cases are often filed with utter disregard for the principle that charges such
as ‘unlawful activities’ and ‘terrorist acts’ should not be invoked in the absence of actual acts of
violence or incitement to violence; mere verbal expression of support cannot and should not be
the basis for arrest. The Pune police claim that the five who have now been arrested were
raising funds for the Maoists, and indulging in unlawful activities; that they had a nexus with
other unlawful groups and, ominously, were plotting to “target high political functionaries”. Given
the sweeping allegations of unlawful activity and the enormity of implicating them in unverified
assassination plots, the burden of proof on the police is extremely high. Unless proven, it will
only confirm suspicions that the law has been bent with the sole purpose of targeting dissent.
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LAW COMMISSION CALLS FOR RE-THINK ON
SEDITION CLAUSE
Relevant for: Governance in India | Topic: Peoples' Participation/ Role of Civil Society in Governance

Dissent and criticism of the government are essential ingredients of a robust public debate in a
vibrant democracy, the Law Commission of India said on Thursday.

The Commission, which is the Centre’s topmost advisory body on laws, headed by former
Supreme Court judge, Justice B.S. Chauhan, published a consultation paper recommending that
it is time to re-think or even repeal the provision of sedition (Section 124A) from the Indian Penal
Code.

Right to free speech

The Commission has invited public opinion on the prospect of either redefining or doing away
with Section 124A in the “largest democracy of the world, considering that right to free speech
and expression is an essential ingredient of democracy.” Why should India retain sedition when
the British, who introduced sedition to oppress Indians, have themselves abolished the law in
their country, the Commission asked. Sedition attracts imprisonment from three years to life.

The Commission said an “expression of frustration over the state of affairs cannot be treated as
sedition.”

Safety valve

The consultation paper was published a day after the Supreme Court lashed out at the
government, saying “dissent is the safety valve of democracy,” while hearing a petition
challenging the pan-India crackdown and arrests of five activists.

“For merely expressing a thought that is not in consonance with the policy of the government of
the day, a person should not be charged under the Section… If the country is not open to
positive criticism, there lies little difference between the pre- and post-Independence eras. Right
to criticise one’s own history and the right to offend are rights protected under free speech.
While it is essential to protect national integrity, it should not be misused as a tool to curb free
speech,” the Commission said in its consultation paper.

“In a democracy, singing from the same songbook is not a benchmark of patriotism. People
should be at liberty to show their affection towards their country in their own way,” the
Commission said.

It said “every restriction on free speech and expression must be carefully scrutinised to avoid
unwarranted restrictions.”

But the Commission has also posed the query that if contempt of court invites penal action,
should “contempt of government” also attract punishment. The Commission asks whether it
would be “worthwhile” to rename Section 124A and find a “suitable substitute” for the term
‘sedition’.
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